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MUST THEOLOGY ALWAYS SIT IN THE BACK OF THE
SECULAR BUS?:
THE FEDERAL COURTS’ VIEW OF RELIGION AND ITS
STATUS AS KNOWLEDGE

Francis J. Beckwith®

Imagine that you are watching a hearing of the U.S. Senate
Judiciary Committee on television. Each member of the Committee is
asking questions of, and in some cases interrogating, the president’s
most recent nominee to the United States Supreme Court. She is an
accomplished attorney with not only a law degree from an elite
institution but also a doctorate in biochemistry and specialization in
private practice on issues over which science and law overlap and
intersect. For several years she has served on the federal bench on the
D.C. circuit and has done so admirably, showing professional
competence and jurisprudential insight that has become the envy of her
peers, some of whom disagree with her conservative judicial philosophy.
Over the years, she has published well-received articles in numerous law
reviews and peer-reviewed science publications dealing with issues as
wide ranging as the Daubert standard,' the reliability of DNA testing in
capital murder cases, and whether the Supreme Court’s holdings in its
reproductive rights cases provide support for a constitutional right to
clone oneself.

She is also a devout Roman Catholic and has published several law
review articles critical of the Supreme Court’s reproductive rights
jurisprudence, and in particular, the Court’s reluctance to make an
argument on the question of when human life begins. In fact, in one
article in particular, she offers her own argument by which she defends
the Catholic view of the human person as a defeater to the right to
abortion.

* 2008-2009 Mary Ann Remick Senior Visiting Fellow in the Notre Dame Center for
Ethics & Culture at the University of Notre Dame, Notre Dame, Indiana; Professor of Philosophy
and Church-State Studies, Resident Scholar in the Institute for Studies of Religion, Baylor
University, Waco, Texas. Ph.D., M.A. (philosophy), Fordham University; M.J.S. (law),
Washington University School of Law, St. Louis.

t. See Daubert v. Merrell Dow Pharm., 509 U.S. 579, 582-597 (1993).
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As the hearings proceed, the senators ask her a variety of questions
about the most important court cases concerning equal protection,
substantive due process, and criminal procedure. Several senators ask
her questions about issues overlapping law and science and how some of
them may play a part in future cases the Supreme Court may hear. She
smartly and prudently declines to offer any answers about specific legal
disputes, though in the process of her modest reluctance, she reveals a
deep and sophisticated understanding of the sciences in which she was
trained and has done research. The senators are impressed.

They now move on to questions about her views on abortion and
how they are informed by her religious beliefs. And then the requisite
inquiry is posed: Are you going to allow your deeply held personal
religious beliefs to influence your judgments on the bench?* Such a
question, of course, is not asked of the nominee’s beliefs about
biochemistry or the issues in which law and science intersect on which
she has opined, even though on those beliefs and issues, as in the
question of abortion, there are a wide variety of informed and thoughtful
perspectives. And yet none of these beliefs and issues are described as
“deeply held personal beliefs,” as if they were irreducibly subjective
opinions about which rational deliberation is not possible. It seems safe
to say that it would never cross a senator’s mind to ask the question of
whether the nominee’s background in science would influence her
judicial opinions on the Supreme Court. And it would not really matter
if she had instead possessed identical expertise in history, political
science, psychiatry, or zoology. For a sitting senator would be thought
foolish to imply that there was something amiss with a judge who
brought the resources of her education, training, and knowledge to bear

2. Columnist Charles Krauthammer provides an example for a real live U.S. Senate
Judiciary Committee hearing:
[William] Pryor has more recently been attacked from a different quarter. Senate
Democrats have blocked his nomination to the 11th U.S. Circuit Court of Appeals on the
grounds of his personal beliefs. “His beliefs are so well known, so deeply held,” charged
his chief antagonist, Sen. Charles Schumer [D-NY], “that it’s very hard to believe—very
hard to believe—that they’re not going to deeply influence the way he comes about
saying, ‘I will follow the law.””
An amazing litmus test: Deeply held beliefs are a disqualification for high judicial office.
Only people of shallow beliefs (like Schumer?) need apply.
Of course, Schumer’s real concern is with the content of Pryor’s beliefs. Schumer says
that he would object to “anybody who had very, very deeply held views.” Anybody? If
someone had deeply held views in favor of abortion rights, you can be sure that Schumer
would not be blocking his nomination. Pryor is being pilloried because he openly states
(1) that Roe v. Wade was a constitutional abomination, and (2) that abortion itself is a
moral abomination.
Charles Krauthammer, 4 Judge Prejudged, Wash. Post A23 (Aug. 29, 2003) (emphasis added).
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on her opinions in appropriate cases, whose end we all agree should be
justice.

This sort of thinking—exhibited by the fictional senator in this
story—is ubiquitous in federal court opinions that address the nature of
religious beliefs as well as those views and beliefs that are informed and
shaped by a citizen’s religious tradition. This thinking is also found in
the works of legal and political philosophers who argue that political
views and policy proposals that have their source in a citizen’s or a
government official’s theological tradition should be excluded from
political or legal consideration unless the religious believer has a public
justification that could in principle be accepted by those whose liberty
the policy is intended to limit’ They argue that such views and
proposals, because of their source, are inconsistent with liberal
democracy’s commitment to state neutrality on matters theological.*
Some, in fact, have maintained that this understanding of liberal
democracy serves as the philosophical justification of the establishment
clause of the First Amendment.’

Although this understanding is widely embraced, I want to argue in
this paper that there are good reasons to call it into question. However,
because I cannot adequately present in the space allotted me the full-
orbed assessment that this point of view deserves, my case is merely
suggestive of the conclusion that I believe is correct, namely, that there
is no sufficient reason to exclude theologically informed public policy
proposals and that the federal courts err in offering a flawed
understanding of the epistemological standing of religious belief. To
make my case, I first address two questions—(1) What does theological
knowledge look like?; (2) What do the federal courts say about
theological claims? I then offer a brief analysis of one issue over which
the question of theological knowledge has been raised in both the
literature and the public square; (3) the permissibility and federal
funding of embryonic stem cell research. I also use this issue as a point
of departure to briefly discuss what I believe is an unjustified privileging
of non-theistic understandings of knowledge.

3. Precisely what constitutes “public justification” is a matter of considerable dispute. For
an overview of the differing point of views, see Christopher J. Eberle, Religious Conviction in
Liberal Politics 195-333 (Cambridge U. Press 2002).

4. See e.g. John Rawls, Political Liberalism (expanded ed., Colum. U. Press 2005); Ronald
Dworkin, Life’s Dominion: An Argument About Abortion, Euthanasia, and Individual Freedom
(Knopf 1993).

5. See e.g. Kathleen M. Sullivan, Religion and Liberal Democracy, 59 U. Chi. L. Rev. 195,
195-223 (1992); Robert Audi, The Separation of Church and State and the Obligations of
Citizenship, 18 Phil. & Pub. Affairs 259, 259-296 (Summer 1989).
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WHAT DOES THEOLOGICAL KNOWLEDGE LOOK LIKE?

Theological beliefs, contrary to how they are sometimes portrayed
in the literature,® are not merely the written or spoken assertions found in
a believer’s Scripture or uttered by her religious authority. They are far
more complex than that and are often integrated with beliefs that are
both extra-scriptural and the deliverances of other disciplines. Nor are
they the result of blind faith, though there is no doubt that faith, properly
understood and not blind,” is essential for the life of the authentic

6. For example, Suzanna Sherry, writes in her review of Mark Tushnet’s book, Red, White,
and Blue: A Critical Analysis of Constitutional Law (Harv. U. Press 1988):
Tushnet’s arguments, moreover, tend to undermine his general criticism of the liberal
privileging of rationality. If he wants to convince readers that rationality should be
replaced or supplemented by noncognitive capacities, the noncognitive deliberative
process should be described in a sympathetic manner. Defining noncognitive appeals by
reference to rhetoric or art, for example, is a persuasive illustration that an exclusive
focus on rationality is misplaced. Tushnet’s own description of the intuitive faculty of
practical reason is promising:
[1t] is not exercised by deductive reasoning from premises or by clearly articulated
analogical reasoning from similar circumstances; it is exercised more directly, by
responding to situations without the intervention of those modes of reason we now
call logical or analytical.
But such things as divine revelation and biblical literalism are irrational superstitious
nonsense; if that is what Tushnet means by noncognitive capacities, then I—and
probably many other readers—would encourage the liberal tradition of excluding
nonrational modes of discourse.
Suzanna Sherry, Outlaw Blues, 87 Mich. L. Rev. 1418, 1426-1427 (1989) (citations omitted).
See also Sullivan, supra n. 5; Suzanna Sherry, The Sleep of Reason, 84 Geo. L.J. 453 (Feb. 1996);
Steven G. Gey, Why is Religion Special?: Reconsidering the Accommodation of Religion Under
the Religion Clauses of the First Amendment, 52 U. Pitt. L. Rev. 75 (1990).
7. On the relationship between faith and understanding, the Catholic Catechism teaches:
What moves us to believe is not the fact that revealed truths appear as true and
intelligible in the light of our natural reason: we believe “because of the authority of God
himself who reveals them, who can neither deceive nor be deceived.” So “that the
submission of our faith might nevertheless be in accordance with reason, God willed that
external proofs of his Revelation should be joined to the internal helps of the Holy
Spirit.” Thus the miracles of Christ and the saints, prophecies, the Church’s growth and
holiness, and her fruitfulness and stability “are the most certain signs of divine
Revelation, adapted to the intelligence of all”; they are “motives of credibility” (motiva
credibilitatis), which show that the assent of faith is “by no means a blind impulse of the
mind.”
Faith is certain. It is more certain than all human knowledge because it is founded on
the very word of God who cannot lie. To be sure, revealed truths can seem obscure to
human reason and experience, but “the certainty that the divine light gives is greater than
that which the light of natural reason gives.” “Ten thousand difficulties do not make one
doubt.”
“Faith seeks understanding™: it is intrinsic to faith that a believer desires to know better
the One in whom he has put his faith and to understand better what He has revealed; a
more penetrating knowledge will in turn call forth a greater faith, increasingly set afire
by love. The grace of faith opens “the eyes of your hearts” to a lively understanding of
the contents of Revelation: that is, of the totality of God’s plan and the mysteries of
faith, of their connection with each other and with Christ, the center of the revealed
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believer.

To employ my own theological tradition as an example, the
Christian faith is a philosophical tapestry of interdependent ideas,
principles, and metaphysical claims that are derived from the Hebrew-
Christian Scriptures as well as the creeds, theologies, communities,
ethical norms, and institutions that have flourished under the authority of
these writings. These beliefs are not mere utterances of private religious
devotion, though they are, of course, integral to Christian spirituality.
They are propositions that their proponents claim accurately instruct us
on the nature of the universe, human persons, our relationship with God,
human communities, and the moral life. And these beliefs are the
consequence of centuries of debate, deliberation, reflection, and
reasoned discourse. In the Catholic faith that I embrace, as the late John
Henry Cardinal Newman eloquently argued,® the Church employs the
deliverance of special revelation and the powers of reason so that they
may work in concert to arrive at deeper and more full understandings of
theological knowledge that may develop over time as new challenges
arise both inside and outside the Church. For example, the fifth-century
Chalcedonian formulation of Christ’s two natures—not inconsistent with
Scripture or prior Church doctrine—offered to the Body of Christ a
more coherent picture of what it means for the Son of God, one person,
to be both fully God and fully man. This formulation required
sophisticated philosophical arguments that could withstand the
challenges of Chalcedon’s heterodox and heretical adversaries.’

Over the centuries, the Church also gradually developed an
integrated cluster of beliefs about a variety of subjects such as the nature

mystery. “The same Holy Spirit constantly perfects faith by his gifts, so that Revelation

may be more and more profoundly understood.” In the words of St. Augustine, “I

believe, in order to understand; and I understand, the better to believe.”

Faith and science: “Though faith is above reason, there can never be any real

discrepancy between faith and reason. Since the same God who reveals mysteries and

infuses faith has bestowed the light of reason on the human mind, God cannot deny

himself, nor can truth ever contradict truth.” “Consequently, methodical research in all

branches of knowledge, provided it is carried out in a truly scientific manner and does

not override moral laws, can never conflict with the faith, because the things of the

world and the things of faith derive from the same God. The humble and persevering

investigator of the secrets of nature is being led, as it were, by the hand of God in spite

of himself, for it is God, the conserver of all things, who made them what they are.”
Catechism of the Catholic Church: Revised in Accordance With the Official Latin Text
Promulgated by Pope John Paul II, at 42-43 ¢ ed., U.S. Cath. Conf. 2000) (citations
omitted).

8. John Henry Cardinal Newman, An Essay on the Development of Christian Doctrine G
ed., U. Notre Dame Press 1989) (originally published 1878).

9. See Francis Schaefer, Council of Chalcedon, 3 Cath. Ency. (Robert Appleton Co. 1908)
(available at http://www.newadvent.org/cathen/03555a.htm).
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of human beings, marriage, the life of the mind, faith and reason, and the
relationship between church and state.'® These beliefs are the fruit of the
Church’s bishops careful work in sifting through Scripture, a wide
variety of philosophical and theological arguments, the conclusions of
extra-theological disciplines (such as history and the hard sciences), and
the thinking of its most esteemed doctors.'' For this reason, in some
cases, the Church has adjusted its understanding in light of new insights
and discoveries. For example, Thomas Aquinas, relying almost
exclusively on Aristotle’s view of biology, held that the human fetus did
not receive its rational soul until several weeks after conception.'> But
as the science of embryology discovered more about human
development, and biology rejected Aristotle’s views, the Church, though
never discarding Aquinas’ metaphysics, embraced full human
personhood from conception. '

WHAT DO THE FEDERAL COURTS SAY ABOUT THEOLOGICAL CLAIMS?'"

Historian James Hitchcock, after assessing many federal court
opinions in church-state cases,” concludes that “the incoherence of the
modern jurisprudence of the Religion Clauses is the inescapable result of
the Court’s positing of religion as essentially irrational, . . .”'

10. See e.g. Catechism of the Catholic Church, supra n. 7, at 26-49, 1877-1948, 2104-2109,
2331-2400; John Paul I1, Fides Et Ratio: On the Relationship Between Faith and Reason (St. Paul
Books & Media 1998).

11. See e.g. John A. Hardon, The Growth of Catholic Doctrine, 1 Catholic Faith 1, 1-6 (Nov.-
Dec. 1995) (available at http://www.therealpresence.org/archives/Church_Dogma/Church_
Dogma_039.htm).

12. See Benedict Ashley & Albert Moraczewski, Cloning, Aquinas, and the Embryonic
Person, 1 Natl. Cath. Bioethics Q. 189 (Summer 2001). Ashley and Moraczewski write:

Aquinas . . . did not know that the matter out of which the human body is generated is
already highly organized at conception and endowed with the efficient and formal
causality necessary to organize itself into a system in which, as it matures, the brain
becomes the principal adult organ. Hence he was forced to resort to the hypothesis that
the male semen remains in the womb, gradually organizing the menstrual blood, first to
the level of vegetative life and then to the level of animal life, so as to be capable of the
further self-development needed for ensoulment. But he also supposed that this entire
process from its initiation was teleologically (final cause) predetermined to produce a
human person, not a vegetable, an infra-human animal, or a mere embryonic collection
of independent cells. That is why the Catholic Church has always taught that even if it
were true that personal ensoulment takes place sometime after conception, nevertheless
abortion at any stage is a very grave sin against the dignity of a human person.
Id. at 200.

13. Seeid.

14. Portions of this section are adapted from my article: Francis J. Beckwith, The Courts,
Natural Rights, and Religious Claims as Knowledge, 49 Santa Clara L. Rev. 429 (2009).

15. James Hitchcock, The Supreme Court and Religion in American Life, Volume 1I: From
“Higher Law” to “Sectarian Scruples” 67-16, 120-132 (Princeton U. Press 2004).

16. Hitchcock presents numerous examples of such presentations. /d. at 128. What follows
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As one example, in U.S. v. Ballard (1944)," Justice William O.
Douglas writes:

Men may believe what they cannot prove. They may not be put to
the proof of their religious doctrines or beliefs. Religious
experiences which are as real as life to some may be
incomprehensible to others. Yet the fact that they may be beyond
the ken of mortals does not mean that they can be made suspect
before the law. Many take their gospel from the New Testament.
But it would hardly be supposed that they could be tried before a
jury charged with the duty of determining whether those teachings
contained false representations. The miracles of the New
Testament, the Divinity of Christ, life after death, the power of
prayer are deep in the religious convictions of many. If one could
be sent to jail because a jury in a hostile environment found those
teachings false, little indeed would be left of religious freedom.'®

More recently, in a 1976 case, Justice William Brennan suggested
that “it is the essence of religious faith that ecclesiastical decisions are
reached and are to be accepted as matters of faith whether or not rational
or measurable by objective criteria.”'®  He then added that
“[c]onstitutional concepts of due process, involving secular notions of
‘fundamental fairness’ . .. are therefore hardly relevant to such matters
of ecclesiastical cognizance[,]”*® which would come as a surprise to
Moses.?!

Hitchcock also cites Justice Tom C. Clark, who wrote in Abington
School District v. Schempp (1963), “[t]he place of religion in our
society is an exalted one, achieved through a long tradition of reliance
on the home, the church and the inviolable citadel of the individual heart
and mind.”> Although Abington is an Establishment Clause school
prayer case in which religious practice initiated by school officials rather
than religious beliefs themselves are the object of scrutiny, the opinion’s

in the text includes some of the cases presented by Hitchcock. Although numerous other cases
could be cited or quoted, space constraints prevent me from doing so.

17. U.S. v. Ballard, 322 U.S. 78 (1944).

18. Id. at 86-87.

19. Serbian E. Orthodox Diocese for U.S. & Can. v. Milivojevich 426 U.S. 696, 714-715

20. Id. at715.

21. “These things shall be a statute and ordinance for you throughout your generations
wherever you live. If anyone kills another, the murderer shall be put to death on the evidence of
witnesses; but no one shall be put to death on the testimony of a single witness. Moreover you
shall accept no ransom for the life of a murderer who is subject to the death penalty; a murderer
must be put to death.” Num 35: 29-31 (All Biblical citations are taken from the NRSV.).

22. Sch. Dist. Abington Twp. v. Schempp, 374 U.S. 203 (1963).

23. Id. at226.
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