Judge George McGonnigle
STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Case Type: Other Civil

PETER HUXMANN, individually and on )
behalf of all those similarly situated, )
)
Plaintiff, )  PLAINTIFF’S MEMORANDUM OF
)  LAW IN SUPPORT OF MOTION
V. )  FOR RELIEF FROM JUDGMENT
)  PURSUANT TO MINN. R. CIV.P.
) 60.02(d)
MINNEAPOLIS PARK AND )
RECREATION BOARD, )  Case No. 27-CV-07-7807
BOARD, )
)
Defendant. )

TO: HON. GEORGE MCGONNIGLE, JUDGE OF HENNEPIN COUNTY DISTRICT
COURT, C-1355 HENNEPIN COUNTY GOVERNMENT CENTER, 300 SOUTH SIXTH
STREET, MINNEAPOLIS, MN 55487.

Plaintiff Peter Huxmann, through the undersigned attorney and pursuant to Minn.
R. Civ. P. 60.02(d), submits this memorandum of law in support of his motion to vacate
the November 2, 2007 judgment of dismissal as void on the grounds that the district
court lacked subject matter jurisdiction to hear and grant the defendant’s motion for
summary judgment while the district court’s denial of Huxmann’s motion for a
temporary injunction was on appeal.

FACTS

On April 23, 2007, Huxmann commenced the above-captioned action to restrain
the Park Board from constructing an inherently unsafe bike-and-pedestrian path on the
northerly side of St. Anthony Parkway from Ulysses Street to Stinson Boulevard during
the pendency of the action to permanently enjoin the construction of that bike-and-
pedestrian path. On May 25, 2007, the district court denied Huxmann’s motion for a

temporary injunction. Exhibit 1 to Affidavit of Alfred Stanbury dated April 8, 2008



(hereinafter “Stanbury Aff. § __ and/or Ex. __”). The Park Board immediately noticed a
motion for summary judgment for hearing in late August 2007. On June 22, 2007,
Huxmann’s request for leave to move for reconsideration of the denial of his motion for
a temporary injunction was denied, and Huxmann’s request for leave to move for
reconsideration of the denial of his request to remove Judge Connolly was denied on
July 20, 2007. Stanbury Aff. Ex. 2 and 3. On July 24, 2007, Huxmann commenced an
interlocutory appeal as a matter of right from the district court’s May 25, 2007 order
denying his motion for a temporary injunction.

On August 16, 2007, Huxmann served and filed a motion in the district court for an
order enjoining the construction of the bike path at issue and otherwise staying
proceedings in the district court during the pendency of his appeal, arguing in pertinent
part as follows:

Defendant’s summary judgment motion is one part of the
proceedings which plaintiff has sought to stay inasmuch as Judge
Connolly has decided that motion in advance by holding that
discretionary immunity “will” apply in this case. It would be unfair

to say the least for Judge Connolly to hear that motion before
plaintiff’s attempt to obtain a stay of proceedings has been allowed
to run its course, and that attempt will not have run its course until
plaintiff, if necessary, has the opportunity to obtain a review of this
court’s determination as to plaintiff’s instant motion. Accordingly,
plaintiff moves the court for an indefinite continuance of the
hearing of defendant’s summary judgment motion while plaintiff’s
attempt to obtain a stay of proceedings is underway in this court
and, if necessary, in the court of appeals.

A stay of proceedings during the pendency of plaintiff’s appeal
is warranted because plaintiff will be irreparable harmed if the
present traditional sidewalk is torn up and replaced with a 10’
bicycle-only path, whereas there is no evidence before the court
that shows that defendant will be harmed, financially or otherwise,
by a postponement of the construction of such a path from Ulysses
Street to Stinson Boulevard.

Exhibit 4 (emphasis added).
On August 16,2007, Huxmann served and filed his opposition to the Park Board’s
motion for summary judgment and, inter alia, objected in pertinent part as follows to the
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hearing of that motion during the pendency of his appeal of the denial of his motion for
a temporary injunction:

Plaintiff objects to the instant motion [for summary judgment]
and the hearing of it in the following ways and on the following
grounds:

1.  Plaintiff objects to the hearing of the instant motion on
August 30, 2007, for the reasons set out in the memorandum of law
in support of his contemporaneous motion for a stay of proceedings
during the pendency of his appeal from the denial of his motion for
a temporary injunction.

2. Plaintiff objects to the hearing of the instant motion by
the presently assigned judge for the reasons set out in the
memorandum of law in support of his contemporaneous motion for
a stay of proceedings during the pendency of his appeal from the
denial of his motion for a temporary injunction and in his attorney’s
letters to the court dated June 13, 2007, and July 15, 2007, copies of
which are attached as Exhibits 2 and 3 to Affidavit of Alfred
Stanbury dated August 21, 2007 (hereinafter “Stanbury Aff. § __
and Ex. __ 7).

Stanbury Aff. Ex. 5. On August 27, 2007, Huxmann also served and filed his reply in
support of his motion for a stay of proceedings in which it was argued in pertinent part
as follows:

Stating baldly that defendant’s motion for summary judgment ‘is a
matter not affected by the court’s order denying plaintiff’s motion
for a temporary injunction’ does not make it so--just as the mere
labeling of a government function as either operational or planning
is not dispositive as to immunity. See, e.g., Nusbaum v. County of
Blue Earth and State of Minnesota, 422 N.W.2d 713, 719 (Minn.
1988). Defendant’s summary judgment motion is affected most
certainly by the order denying plaintiff’s motion for a temporary
injunction because the order contains a holding that discretionary
immunity will apply to this case. The motion has been pre-judged.
Moreover, this court lacks jurisdiction to hear and decide the
summary judgment because that motion is premised on the same
facts and a parallel theory to defendant’s argument on plaintiff’s
appeal.

Stanbury Aff. Ex. 6.
On October 4, 2007, Governor Pawlenty announced the appointment of Judge

Connolly to the Minnesota Court of Appeals effective January 1, 2008, and, on October
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22,2007, Huxmann’s attorney wrote in pertinent part as follows in a letter to the trial
judge:
Dear Judge Connolly:

I write (1) to learn why Your Honor has not issued a decision as to
plaintiffs motion for a stay of proceedings even though fifty-three
days have elapsed since the motion was heard on August 30,
2007, and (2) to inform Your Honor of some developments that the
Park Board's attorney should have brought to Your Honor's
attention but has not. Please make this part of the record. Delaying
the issuance of a decision as to plaintiff's motion for a stay of
proceedings, in my opinion, is another objective basis for believing
that Your Honor is biased in favor of the Park Board, and,
obviously, my contention cannot be kissed off as dissatisfaction
with a (non-existent) decision. Declining to decide that motion
promptly or at all has prejudiced plaintiff by preventing him
from seeking, if necessary, the same relief in the court of appeals
before the bid process reached, as it now has, the Park Board's
approval and awarding of the contract to construct the bike
path on the northerly side of St. Anthony Parkway between
Ulysses Street NE and Stinson Boulevard. To date at least, Your
Honor's failure to issue a decision one way or the other amounts,
of course, to a de facto denial of the motion.

Stanbury Aff. Ex. 8 (emphasis added).

Briefing of Huxmann’s appeal was completed on October 29, 2007, and, in an
order filed on October 31, 2007--i.e., sixty-two days after hearing Huxmann’s non-
dispositive motion to stay of proceedings--the trial judge denied Huxmann’s request for
a stay and granted the Park Board’s motion for summary judgment, holding in pertinent
part as follows:

Rule 108.03 goes so far as to say ‘the trial court may proceed upon
any other matter not affected by the judgment or order from which
the appeal is taken.” Minn. R. Civ. App. P. 108.03. In essence, the
trial court is only suspended from making decisions regarding
matters directly involved in the appeal. It is not prohibited from
deciding issues supplemental to or independent thereof.

*

*
*

This Court will not stay the proceedings because it retains
jurisdiction over the rest of the case even if the Court's ruling on the
temporary injunction is being appealed. Minnesota Rules of Civil
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Appellate Procedure 103.03b and 108.03 govern. Plaintiffs
appealed to the Court of Appeals under Rule 103.03b, which allows
for an appeal ‘from an order which grants, refuses, dissolves or
refuses to dissolve, an injunction.” Minn. R. Civ. App. P. 103.03b.
However, under Rule 108.03, the Defendant's motion for summary
judgment is not affected by the appeal of the denial of the motion

for a temporary injunction.
s

*
*

In this instance, the Court's decision to proceed to hear the motion
for a summary judgment is not affected by the order from which the
appeal is taken. This Court retains jurisdiction as to matters
independent of, supplemental to, or collateral to the order denying
the motion for a temporary injunction. Therefore, the Court will not
grant the stay.

Stanbury Aff. Ex. 9. On December 24, 2007, Huxmann served and filed a motion in the
court of appeals for a stay of proceedings during the pendency of his appeal of the trial
court’s denial of his motion for a temporary injunction, and, in an order filed on January
9, 2008, the court of appeals held in pertinent part as follows in denying the motion for a
stay:

By motion filed on December 24, 2007, appellant seeks (a) a stay
pending appeal and (b) vacation of the order for summary judgment,
based on the district court's alleged lack of jurisdiction to consider
the motion while the appeal was pending. Respondent opposes the
motion.

Judgment was entered on the October 31 order on November 2,
2007. Neither the October 31 order nor the November 2 judgment
is within this court's scope of review in this appeal, which is limited
to the May 25 order denying a temporary injunction. To the extent
that appellant challenges the October 31 order and resulting
judgment, the proper remedy is a separate appeal from the

judgment.
*k

*
*

Because a timely appeal from the November 2 judgment may have
been mailed, but not yet received by the Clerk of the Appellate
Courts, it is premature for us to consider whether dismissal of the
underlying action renders the appeal from the denial of temporary
injunctive relief moot.
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IT IS HEREBY ORDERED:

1.  Appellant's motion for a stay pending appeal and to
vacate the October 31 order for summary judgment is denied.

2. This order shall not preclude a timely appeal from the
November 2 judgment and shall not be construed as an expression
of opinion on the merits of any such appeal. . ...

Stanbury Aff. Ex. 10. The Park Board then immediately moved to dismiss the appeal as
moot and argued as follows:

Pursuant to Minn. R. Civ. App. P. 127, Respondent City of
Minneapolis, acting by and through its Park and Recreation Board
(Park Board) hereby moves the Minnesota Court of Appeals for an
order dismissing Appellant's appeal as moot.

Appellant Peter Huxmann (Huxmann) appealed from an order of the
district court denying Huxmann's motion for a temporary injunction.
After Huxmann had filed his appeal, the district court granted
summary judgment to the Park Board. The district court's order for
entry of judgment was filed on October 31, 2007. Judgment was
entered in the case on November 2, 2007. Pursuant to Minn. R.
Civ. App. P. 104.01, Huxmann had 60 days to appeal. Huxmann's
time to appeal from the district court's entry of summary judgment
has passed rendering his appeal moot. It is well settled that the
court of appeals may not extend the time for filing the notice of
appeal. See Comment 1983 to Minn. R. Civ. App. P. 126; see also
Minn. R. Civ. App. P. 127. Huxmann's failure to file a timely appeal
from the entry of summary judgment in the underlying is fatal; he
cannot cure it. Therefore, the Park Board respectfully requests that
the court of appeals dismiss Huxmann's appeal with prejudice.

Stanbury Aff. Ex. 11. Huxmann responded as follows on January 22, 2008:

Respondent has moved to dismiss this appeal but has not provided
this court with any reason to do so. Respondent says only that the
passage of Huxmann’s time to appeal from the district court’s entry
of summary judgment rendered his appeal moot. It did not. If it
were otherwise, the rule allowing an appeal as a matter of right
from the denial of a motion for a temporary injunction could be
eviscerated by a district court with impunity.

Huxmann never intended to appeal from the district court’s
entry of summary judgment. While such an appeal is a proper
way to challenge that entry of summary judgment, as opined by this
court in its January 8, 2008 order denying Huxmann’s motion for a
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stay pending appeal and to vacate that order for summary
judgment, it is not the only proper remedy. Huxmann, e.g., can
exercise his rights under Minn. R. Civ. P. 60.02(d) either by
motion or independent action. Either way, the initial outlay would
be considerably less than the $1,500 outlay required by another
appeal while affording the opportunity to add defendants like the
United States Department of Transportation, the Minnesota
Department of Transportation, and the Metropolitan Council.

This court may know of some authority for holding that this appeal
has been rendered moot by the fact that Huxmann did not appeal
from the entry of summary judgment, but Huxmann cannot find any,
and respondent has not supplied any. This [appellate] court has
had jurisdiction over this case since July 24, 2007. The fact that the
district court issued an order affecting this appeal is undeniable.
That October 31, 2007 order is most certainly within this court’s
scope of review where Minn. R. Civ. App. P. 103.04 (‘Scope of
Review’) provides in pertinent part:

The appellate courts may reverse, affirm or modify the
judgment or order appealed from or take any other
action as the interests of justice require.

On appeal from or review of an order the appellate
courts may review any order affecting the order from
which the appeal is taken . ... (Emphasis added.)

Stanbury Aff. Ex. 12 (emphasis added.). In an order filed on January 31, 2008, the court
of appeals held in pertinent part as follows in granting the Park Board’s motion to
dismiss the appeal as moot:

This appeal challenges the district court's May 2007 denial of a
temporary injunction. Appellant's principal brief and reply brief seek
injunctive relief to stop construction of a bike path until the
completion of ‘a trial on the merits’ on appellant's claim that the
path will constitute a public nuisance. On October 31, 2007, the
district court granted summary judgment to respondent on the basis
of immunity. Judgment was entered on November 2, the appeal time
has passed, and no appeal was taken, making that judgment final.
Respondent now moves to dismiss the appeal from the denial of
temporary injunctive relief as moot. Appellant opposes the motion.
%

*
%)

The underlying action has been determined adversely to appellant
and that judgment is now final. Because there will be no ‘trial on
the merits,” appellant's request for a temporary injunction until the
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completion of that trial is now moot. Similarly, appellant's request
for assignment to another judge is moot, because the original judge
has left the district court and there will be no further proceedings in
this matter. . . . And appellant's assertion that the summary judgment
entered in November 2007 is within this court's scope of review in
this appeal, filed more than three months earlier, is unfounded.

IT IS HEREBY ORDERED:
1. Respondent's motion is granted.
2. This appeal is dismissed as moot.

Stanbury Aff. Ex. 11.
ARGUMENT

On this motion, Huxmann seeks only to vacate the November 2, 2007 judgment of
dismissal as void for lack of jurisdiction, as authorized by Minn. R. Civ. P. 60.02(d).
Minn. R. Civ. P. 60.02 provides in pertinent part:

On motion and upon such terms as are just, the court may relieve a
party or the party’s representative from a final judgment . .. , order,
or proceeding and may order a new trial or grant such other relief as
may be just for the following reasons:

*

*
*

(d) The judgment is void;

*k
*
*

The motion shall be made within a reasonable time, . ...

A judgment is void if the court lacks jurisdiction over the parties or the subject
matter. Matson v. Matson, 310 N.W.2d 502, 506 (Minn. 1981) (citing Lange v.
Johnson, 295 Minn. 320, 323, 204 N.W.2d 205, 208 (1953)). A party can directly
attack a judgment “in the same proceeding as the one in which the judgment was
entered.” Bode v. Minn. Dept. of Natural Resources, 612 N.W.2d 862, 866 (Minn.
2000) (quoting BLACK’S LAW DICTIONARY 472 (7th ed. 1999). Because the existence of
jurisdiction is a question of law, an appellate court reviews a district court's jurisdiction

determinations de novo. Id.
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L. The Controlling Rules.

Minn. R. Civ. App. P. 108.01 provides in pertinent part:

Except in appeals under Rule 103.03(b), or as otherwise provided
by law, the filing of a proper and timely appeal suspends the
authority of the trial court to make any order necessarily affecting
the order or judgment appealed from. The trial court retains
jurisdiction as to matters independent of, supplemental to, or
collateral to the order or judgment appealed from, and to enforce its
order or judgment.

In the Advisory Committee Comment to Rule 108.01, it is said that “[i]f there is
uncertainty about the scope of the trial court’s ongoing jurisdiction, a motion to resolve
the question may be directed to the appellate court.” That is what Huxmann did to no
avail as the court of appeals refused to review the issue of jurisdiction.

Minn. R. Civ. App. P. 108.03 provides:

When a bond is filed as provided by Rule 108.01, it shall stay all
further proceedings in the trial court upon the judgment or order
appealed from or the matter embraced in it; but the trial court may
proceed upon any other matter not affected by the judgment or
order from which the appeal is taken.

II. The Park Board’s Summary Judgment Motion Was Not Independent Of,
Supplemental To, Or Collateral To The Order Denying Huxmann’s Motion
For A Temporary Injunction.

In denying Huxmann’s motion for a temporary injunction, the trial judge held that
the likelihood of success on the merits weighed in the Park Board’s favor solely because
it was entitled to discretionary immunity. Thus the Park Board’s summary judgment
motion, which was based solely on the contention that its discretionary immunity
mandated a dismissal of the action, was inextricably intertwined with Huxmann’s
pending appeal and thus was not independent of, supplemental to, or collateral to the
order Huxmann appealed from. See Hasan v. MacDonald’s Corp., 377 N.W.2d 472,
473-74 (Minn. Ct. App. 1985) (when depositions were not timely filed as part of the
supplemental record, an order based on parties’ stipulation that the depositions were

part of the supplemental record, after filing of appeal, would not be given effect. “The
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contents of record on appeal from the summary judgment are intertwined with the
summary judgment appealed, [therefore] the trial court had no jurisdiction to order filing
of the deposition transcripts.”); see also the unpublished In re Huntsman, No. C9-02-
85 (Minn. Ct. App. 2002), wherein the court of appeals held in pertinent part as follows:

First, the district court did not have jurisdiction to hear James
Huntsman's motion during the pendency of his previous appeal. See
Minn. R. Civ. App. P. 108.01, subd. 1 (stating that the district court
has no authority to issue orders necessarily affecting the
appealed order unless issues involve enforcement or are
collateral, supplemental, or independent). James Huntsman's
motion, premised on the same facts and a parallel theory to his
argument in his pending appeal, necessarily affected the judgment
on appeal. The district court properly determined that it did not
have jurisdiction to hear and decide the repackaged motion.
(Emphasis added.)

Stanbury Aff. Ex. 7 (yellow highlighting supplied).

As to whether the Park Board’s motion for summary judgment was independent
of, supplemental to, or collateral to the order denying Huxmann’s motion for a temporary
injunction, the trial judge failed to determine whether the summary judgment motion
affected the pending appeal and the order appealed from (which, of course, it did) and
did not even attempt to explain why the summary judgment motion could be deemed to
be independent of, supplemental to, or collateral to the order denying Huxmann’s
motion for a temporary injunction. Instead, the trial judge misread Minn. R. Civ. App. P.
108.01 and held in conclusory fashion that the summary judgment motion was
independent of, supplemental to, or collateral to the order appealed from because
proceeding to hear the summary judgment motion was not affected by the order from
which appeal was taken. It is axiomatic that whether A affects B is not the same as
whether B affects A. What Rule 108.01 provides in pertinent part thus bears repeating:

Except in appeals under Rule 103.03(b), or as otherwise provided
by law, the filing of a proper and timely appeal suspends the
authority of the trial court to make any order necessarily affecting
the order or judgment appealed from. The trial court retains
jurisdiction as to matters independent of, supplemental to, or
collateral to the order or judgment appealed from, and to enforce its
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order or judgment. (Emphasis added.)

Moreover, the court of appeals held as follows in pertinent part in Bio-line Inc. v. Wilfly.
365 N.W.2d 338, 341 (Minn. Ct. App. 1985),:

We also note dismissal of the counterclaim would render
respondents’ previously filed appeal moot. The trial court retains
jurisdiction over matters not involved in an appeal, including
discovery, but lacks the power to affect matters on appeal. See
Evans v. Blesi, 345 N.W.2d 775, 780 (Minn. Ct. App. 1984). Since
dismissal of the counterclaim and a default judgment would render
the appeal moot, the trial court did not retain jurisdiction to dismiss
or enter a default judgment.

Accordingly, the district court in the instant case did not retain jurisdiction to hear and
decide the Park Board’s summary judgment motion because the granting of it rendered
Huxmann’s appeal moot.
CONCLUSION
For the foregoing reasons, plaintiff’s motion to vacate the judgment of dismissal
entered on November 2, 2007, should be granted, and the case should be returned to the

trial calendar with a revised scheduling order issued forthwith.

Respectfully submitted,
STANBURY LAW FIRM P.A.

Dated: April 8, 2008. Mw'fﬁf«—»-ﬁwu/
Alfred Stanbury
A.LN. 190457
2209 St. Anthony Parkway
Minneapolis, MN 55418
(612) 789-5060
ATTORNEY FOR PLAINTIFF
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